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STATEMENT OF JURISDICTION AND PROCEEDINGS BELOW
The Utah Court of Appeals has jurisdiction over this
Petition for Review pursuant to Section 35-1-83 of the Utah Code
Annotated, as amended in 1986.

The Petition for Review was

brought for the purpose of reviewing the Order of the Utah State
Industrial Commission dated October 23, 1986, awarding workers
compensation benefits to Gilbert R. Lamb.

Those benefits were

apportioned among the Worker's Compensation Fund, the Jordan
School District (self insured) and the Second Injury Fund.
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STATEMENT OF ISSUES PRESENTED FOR APPEAL
The issues on appeal relate to whether the apportionment
of temporary total disability benefits and permanent partial
disability benefits were proper under the law of the State of
Utah.

The parties have resolved the issue of the allocation of

temporary total disability compensation.

Therefore, the only

remaining issue on appeal relates to the allocation of the permanent partial disability benefits payable to Mr. Lamb.

DETERMINATIVE STATUTORY PROVISIONS
For purposes of this brief, Section 35-1-69 of the Utah
Code Annotated is determinative.

This section is set forth ver-

batim in the Addendum attached hereto.

STATEMENT OF THE CASE
Gilbert R. Lamb accepts as correct and adopts by this
reference the statements of the case set forth in the briefs of
the Worker's Compensation Fund, the Second Injury Fund and the
Jordan School District.
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STATEMENTS OF FACTS
Gilbert R. Lamb accepts as correct and adopts by this
reference the statements of facts set forth in the briefs of the
Worker's Compensation Fund, the Second Injury Fund and the Jordan
School District.

SUMMARY OF ARGUMENTS
Inasmuch as the issues relative to the apportionment of
permanent partial disability benefits do not affect Gilbert R.
Lamb's entitlement thereto, Mr. Lamb makes no arguments in this
regard.
As to the issue of temporary total disability compensation, Mr. Lamb concurs with the arguments of the Second Injury
Fund, incorporates those arguments herein by this reference, and
accepts the agreement of the Second Injury Fund and Worker's
Compensation Fund as the correct interpretation of the statutory
and case law of the State of Utah.

ARGUMENT
POINT I:

PERMANENT PARTIAL DISABILITY BENEFITS

The petition for review of the Worker's Compensation
Fund consists of a dispute over the apportionment of benefits
among the self insured Jordan School District, the Worker's
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Compensation Fund and the Second Injury Fund.

Inasmuch as these

issues do not appear to affect Gilbert R. Lamb's right to recover
permanent partial disability benefits, Mr. Lamb expresses no
opinion in this regard.
POINT II: TEMPORARY TOTAL DISABILITY BENEFITS
It appears that the only issues potentially affecting
Gilbert R. Lamb's right of recovery are those issues raised in
Point III of the Worker's Compensation Fund Brief as to temporary
total disability benefits.

The Worker's Compensation Fund argues

that if temporary total disability benefits may be apportioned to
the Worker's Compensation Fund, then the manner of apportionment
was improper.

See Brief of Appellant, pp. 23-26.

In response,

the Second Injury Fund agrees with the Worker's Compensation Fund
argument and acknowledges that under the recent case of Richfield
Care Center v. Torgerson, 52 Utah Adv. Rep. 23 (February 12,
1987), any temporary total impairment attributable to accidents
other than the most recent are to be considered "pre-existing"
for the purposes of temporary total disability compensation.
Brief of Second Injury Fund, pp. 17-18.

See

Based on the Torgerson

analysis, each of the parties hereto have acknowledged and agreed
that liability for temporary total compensation should be apportioned only between the Second Injury Fund, for pre-existing
injuries, and the Jordan School District, as employer for the
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most recent injury.

Based upon the above, Gilbert R. Lamb is in

agreement with the Second Injury Fund and Jordan School District
that the issues relative to temporary total compensation have
been resolved, and therefore require no further consideration by
the Court.

CONCLUSION
For the reasons set forth above, as to the issue of temporary total disability compensation, Gilbert R. Lamb respectfully requests that the Order of the Industrial Commission be
affirmed, as modified by the mutual agreement of the Worker's
Compensation Fund and the Second Injury Fund.
DATED this

day of May, 1987.
MAZURAN, VERHAAREN & HAYES, P.C.
Attorneys for Applicant/Respondent
Gilbert R. Lamb

By
MARK F. BELL
CERTIFICATE OF MAILING
I hereby certify that four true and correct copies of
the foregoing Brief of Applicant/Respondent Gilbert R. Lamb was
mailed, first-class postage prepaid, this
to the following:
Elliot K. Morris
Workers Compensation Fund of Utah
P.O. Box 45420
Salt Lake City, UT 84145-0420
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day of May, 1987,

Erie V. Boorman
Administrator, Second Injury Fund
Industrial Commission of Utah
160 East 300 South
Salt Lake City, UT 84145-0580
David Wilkinson
Ralph Finlayson
Attorney General, State of Utah
State Capitol
Salt Lake City, UT 84114
Robert A. Burton
Sixth Floor Boston Building
Salt Lake City, UT 84111
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ADDENDUM

35-1-69- Combined injuries resulting in permanent incapacity — Payment out of Second Injury Fund
— Training of employee.
(V If any employee who has previously incurred a permanent incapacity
by accidental injury, disease, or congenital causes, sustains an industrial
injury for which either compensation or medical care, or both, is provided
by this chapter that results in permanent incapacity which is substantially
greater than he would have incurred if he had not had the pre-existing
incapacity, or which aggravates or is aggravated by such pre-existing incapacity, compensation, medical care, and other related items as outlined in
Section 35-1-81, shall be awarded on the basis of the combined injuries, but
the liability of the employer for such compensation, medical care, and other
related items shall be for the industrial injury only. The remainder shall be
paid out of the Second Injury- Fund provided for in Subsection 35-1-68 (1),
and shall be determined after assigning the impairment for the industrial
injury on a whole person uncombined basis and then deducting this percentage from the total combined rating. This combined impairment rating
may not exceed 100^.
For purposes of this section, (a) any aggravation of a pre-existing injury,
disease, or congenital cause shall be deemed "substantially greater", and
compensation, medical care, and other related items shall be awarded on
the basis of the combined injuries as provided in this Subsection (1), and (b)
where there is no such aggravation, no awrard for combined injuries may be
made unless the percentage of permanent physical impairment attributable to the industrial injury is 10r* or greater and the percentage of permanent physical impairment resulting from all causes and conditions, including the industrial injury, is greater than 20*/L In determining the impair75

35-1-69
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ment thresholds and assessment of liability in favor of the employee and
apportionment between the carrier or employer and the Second Injury
Fund, the permanent physical impairment attributable to the industrial
injury or the pre-existing condition or overall impairment, shall be considered on a whole person uncombined basis If the pre-existing incapacity
referred to in this Subsection (1Kb) previously has been compensated for, in
whole or in part, as a permanent partial disability under this chapter or
Chapter 2, Title 35, the Utah Occupational Disease Disability Law, such
compensation shall be deducted from the liability assessed to the Second
Injury Fund under this paragraph.
If the payment of temporary disability benefits, medical expenses, or
other related items are required as a result of the industrial injury subject
to this section, the employer or its insurance carrier shall be responsible for
all such temporary benefits, medical care, or other related items up to the
end of the period of temporary total disability resulting from the industrial
injury. Any allocation of disability benefits, medical care, or other related
items following such period shall be made between the employer or its
insurer and the Second Injury Fund as provided for in this section, and any
payments made by the employer or its insurance carrier in excess of its
proportionate share shall be recoverable at the time of the award for combined disabilities if any is made.
A medical panel having the qualifications of the medical panel set forth
in Section 35-2-56, shall review all medical aspects of the case and determine first, the total permanent physical impairment resulting from all
causes and conditions including the industrial injury; second, the percentage of permanent physical impairment attributable to the industrial injury; and third, the percentage of permanent physical impairment attributable to the previously existing condition, whether due to accidental injury,
disease, or congenital causes. The Industrial Commission shall then assess
the liability for permanent partial disability compensation and future medical care to the employer on the basis of the percentage of permanent physical impairment attributable to the industrial injury only and any amounts
remaining to be paid shall be payable out of the Second Injury Fund. Medical expenses shall be paid in the first instance by the employer or its
insurance carrier. Amounts, if any, which have been paid by the employer
in excess of the portion attributable to the industrial injury shall be reimbursed to the employer out of the Second Injury Fund upon written request
and verification of amounts so expended.
(2) The commission may increase the weekly compensation rates to be
paid out of this special fund. This increase shall be used for the rehabilitation and training of any employee coming under this chapter as may be
certified to the commission by the Rehabilitation Department of the State
Board of Education as being eligible for rehabilitation and training. There
may not be paid out of such special fund for rehabilitation an amount in
excess of $1,000.
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